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September 1, 2025

“A Tax by Any Other Name” Part I1.1:
Consumers’ Research v. FCC. After the Remand

I. The Latest Developments.

On June 27, 2025, the U.S. Supreme Court (SCOTUS) released its long-awaited decision
reversing the Fifth Circuit Court of Appeals decision, Consumers’ Research v. FCC ? that had
threatened to dismantle the almost 30-year-old Universal Service Fund (USF) (47 USC §254).
As discussed in our prior alert,’ the Fifth Circuit Court of Appeals had found the USF
contribution scheme to be an unconstitutional combination of (i) a delegation of Congressional
taxing authority to the Federal Communications Commission (FCC) and (ii) a further sub-
delegation of that authority to the Universal Service Administrative Company (USAC), the

! While accurate to the best of our knowledge, this alert is for tutorial purposes only, not a legal opinion and is not
to be treated as legal advice. Please contact us if you have any questions regarding this disclaimer.

2 FCCv. Consumers’Research, 606 U.S. __ (2025) (“FCC v. Consumers’ Research”), available at
https://www.supremecourt.gov/opinions/24pdf/24-354 0861.pdf

3 Consumers’Research v. FCC, 109 F.4th 743 (5th Cir. 2023) (en banc) A detailed discussion of the Fifth Circuit Court
of Appeals decision is available at https://wstelecomlaw.com/2024/10/a-tax-by-any-other-name-2/. Our thanks to
colleague, Alexandra Mamontoff, Esq. and to Taylor Cressler, Esq. at Krevolin & Horst, LLC, both of whom helped
in the preparation of this alert.
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FCC’s private USF administrator. The Fifth Circuit Court held that this “combination” violated
the non-delegation doctrine,* even if (i) and (ii) each independently did not.>

SCOTUS reversed in a majority decision written by Justice Kagan, holding that the USF
scheme did not violate the non-delegation doctrine, and (importantly) remanded the case back to
the Fifth Circuit “for further proceedings consistent with [SCOTUS’] opinion.”®

III. Update on the Remand.

On August 13, 2025, SCOTUS issued its mandate (judgement) to the Fifth Circuit Court
— and, for emphasis, ordered Petitioners (Consumers’ Research et.al.) to pay $2,142.47 in costs
to Respondents (FCC, et.al.)’

To be heard on remand, as a rule, the issues must have been properly raised in the
original appeal to the Fifth Circuit Court (e.g., in the initial briefing or other proceedings prior to
SCOTUS’ review). A party’s failure to raise a legal issue in the original proceeding typically
means that it is waived or forfeited. However, there may be exceptions. The Fifth Circuit could
remand to the lower District Court to develop additional arguments. Or the parties (or the Fifth
Circuit Court Sua sponte) could seek to amend the arguments with further briefings.

That has happened. On July 8, the Petitioners filed a motion (5th Cir. No. 22-60008)
with the circuit court for supplemental briefing — one opposed by the Respondents (the U.S.,
FCC, Schools & Libraries, and the Broadband Coalition).® Relying heavily on Justic Gorsuch’s
dissent, the Petitioners state that SCOTUS expressly left open the constitutionality of 47 U.S.C.
§8§ 254(c)(3) and 254(h)(2).

47 U.S.C. § 254(c)(3):

“Additional definitions. — The Joint Board may, from time to time, recommend to the
[FCC] modifications in the definition of the services that are supported by Federal
universal service support mechanisms. The [FCC] may, by rule, adopt any such
recommendation and shall complete any proceeding to modify the definition of the
services that are supported by Federal universal service support mechanisms within 1
year after receiving such recommendation.”

47 U.S.C. § 254(h)(2):

4 The “non-delegation doctrine” refers to the constitutional principle that Congress may not delegate its legislative
power to another branch or private entity without providing an intelligible principle to guide its exercise. See J. W.
Hampton, Jr. & Co. v. United States, 276 U.S. 394, 409 (1928).

> Consumers’ Research v. FCC, 109 F. 4th, 743, 778 (5" Circ. 2024) (emphasis in original).

8 FCC v. Consumers’ Research at 37.

7 https://ecf.ca5.uscourts.gov/ (Case 22-60008) 8-13-2025, Document 386.

8 Id. Petitioners’ Motion for Supplemental Briefing on Remand from the Supreme Court, (Case No. 22-60008) 7-8-
2025, (Document 372) (“Motion”)); Opposition to Petitioners’ Motion for Supplemental Briefing; (FCC and United
State of America) 7-17-2025, (Document 380); (Joint Opposition of Schools, Health & Libraries, et. al.)7-17-2025,
(Document 381)
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“Advanced services. — The Commission shall establish competitively neutral rules—
(A) to enhance, to the extent technically feasible and economically reasonable, access to
advanced telecommunications and information services for all public and nonprofit
elementary and secondary school classrooms, health care providers, and libraries; and
(B) to define the circumstances under which a telecommunications carrier may be
required to connect its network to such public institutional telecommunications users.”

By their Motion, Petitioners asked the Fifth Circuit to review these provisions that they
argue permit the FCC to expand universal service support for “advanced” and “additional”
services without the statutory limits that apply elsewhere in § 254. This, they argue, violates the
“intelligible principle” test, discussed in the SCOTUS opinion at length,” under which Congress
must provide meaningful guidance to agencies when delegating authority.

The Respondents of course disagree. Notably, in its opposition, the FCC argues (with
intervenors concurring) that the Motion should be denied because (i) the claims regarding 47
USC §§ 254(c)(3) & (h)(2) have been waived, and (ii) the issues were not first presented to the
FCC and therefore barred because the FCC had no opportunity to pass on them.!”

On August 15, 2025, the Fifth Circuit Court then ordered the parties to submit short (five-
page briefs), due August 29, 2025, explaining what issues they believe remain open in this case.
Accordingly, the parties did so, elaborating on their respective motions for and opposition to the
Supplemental Briefing.

The opposing parties (FCC and Intervenors) largely repeat their arguments that (1) the
claims regarding 47 USC § 254(c)(3) & (h)(2) had been waived and (ii) that the issues were not
first presented to the FCC as required by the Communications Act, 47 U.S.C. § 405(a).

Largely ignoring these argument, the Petitioners, again copiously drawing on Justice
Gorsuch’s dissent, argue that SCOTUS’ rejection of their constitutional challenge was predicated
on the high court’s holding that code sections 47 USC §§ 254(b) and (c)(1) “imposed
‘qualitative’ limits on what ‘universal service’ means—and thereby limits how much tax revenue
the FCC could raise for most aspects of the USF.”!! Essentially, the Petitioners argue that the
“additional services” and “advanced services” (cited above) have no such “qualitative limits” and
thus permit the FCC to raise tax revenue to support these services without constraint.

We will see what the Court decides.

III. What’s Next? Listen to our New Webinar.

9 E.g., FCC v. Consumers’ Research at 3 (citing J. W. Hampton, Jr. & Co. v. United States (1928))

10 hitps://ecf.ca5.uscourts.gov/ (Case 22-60008), August 29, 2025, Document 405 (Ietter brief of the FCC) (citing
47 USC 405(a) as requiting as “a condition precedent to judicial review, that the [FCC} receive an “opportunity to
pass” on “questions of fact or law”— including constitutional claims—that a party wishes to raise on appeal.)

"' Id. August 29, 2025, Document 407 (Brief of Petitioners Re: Remaining Issues 15 1) (citations omitted)

3
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Serendipitously, August 29, 2025, the Court’s deadline for the parties to file their 5 page
briefs was also the recording date of our follow-up webinar, “A Tax by Any Other Name - Part
I, soon to be available from CERIFI West Legal Edcenter.'> With most of the stellar faculty
from Part I (see below), the discussion focused on the remand, the likelihood (or not) of USF
reform legislation, future challenges to the USF (already pre-announced by Consumers’ Research
and other plaintiffs), and practical tips on what all this means (perhaps business as usual?) for
attorneys, clients, and other industry professionals involved with USF payments and policies.
Check the events page on our website (https://wstelecomlaw.com/category/events/) for further
details on purchasing the recoding — or just join our friends and clients list by contacting us at
info@wstelecomlaw.com.

Finally, please let me take this opportunity to thank my fellow webinar participants below
with whom I was privileged to co-chair this webinar and to wish everyone a Safe and Happy
Labor Day!

1. Kurt E. DeSoto
Wiley Rein
kdesoto@wiley.law;

2. Jonathan S. Marashlian
Marashlian & Donahue, PLLC
The CommLaw Group.
]sm@commlawgroup.com;

3. Jeffrey J. Carlisle
Lerman Senter PLLC
jcarlisle@lermansenter.com;
(Former Chief of the FCC’s Wireline Competition Bureau)

4. James K. Wholey
Phillips Lytle LLP
jwholey@phillipslytle.com
(Former Chief of Staff for the late Senator Bob Dole); Co-chair

12 For Part I of this discussion, please visit https://wstelecomlaw.com/2024/10/a-tax-by-any-other-name/
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