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“A Tax by Any Other Name” Part II:
U.S. Supreme Court Strikes Down Fifth Circuit Court of Appeals’ Attempted Dismantling
of the Universal Service Fund (USF)

I. The Latest Developments.

On June 27, 2025, the U.S. Supreme Court (SCOTUS) released its long-awaited decision
reversing the Fifth Circuit Court of Appeals decision, Consumers’ Research v. FCC,? that had
threatened to dismantle the almost 30-year-old Universal Service Fund (USF) (47 USC §254).
As discussed in our prior alert,’ the Fifth Circuit Court of Appeals had found the USF
contribution scheme to be an unconstitutional combination of (i) a delegation of Congressional
taxing authority to the Federal Communications Commission (FCC) and (i1) a further sub-
delegation of that authority to the Universal Service Administrative Company (USAC), the

! While accurate to the best of our knowledge, this alert is for tutorial purposes only, not a legal opinion and is not
to be treated as legal advice. Please contact us if you have any questions regarding this disclaimer.

2 Consumers’ Research v. FCC, 109 F.4th 743 (5th Cir. 2023) (en banc) A detailed discussion of the Fifth Circuit
Court of Appeals decision, Consumers Research v. FCC. is available at https://wstelecomlaw.com/2024/10/a-tax-by-
any-other-name-2/. Our thanks to colleague, Alexandra Mamontoff, Esq. and to Taylor Cressler, Esq. at Krevolin &
Horst, LLC, who both helped in the preparation of this alert.

3 FCC v. Consumers’ Research, 606 U.S.  (2025) (“FCC v. Consumers’ Research”), available at
https://www.supremecourt.gov/opinions/24pdf/24-354 0861.pdf
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FCC’s private USF administrator. The Fifth Circuit Court held that this “combination” violated
the non-delegation doctrine,* even if (i) and (ii) each independently did not.>

SCOTUS reversed in a majority decision written by Justice Kagan, holding that the USF
scheme did not violate the non-delegation doctrine, and (importantly) remanded the case back to
the Fifth Circuit for further proceedings consistent with SCOTUS’ opinion. The FCC, rural
telephone companies, USF recipients, and others met this with a sigh of relief.

IL. A “Tax” by Any Other Name?

So, is the USF assessment and collection scheme a “tax” as the Fifth Circuit has ruled?
We still don’t know. In a vigorous dissent, Justice Gorsuch says it is. But the SCOTUS majority
declined to reach that difficult issue,® as doing so was unnecessary (they said) to reach its narrow
holding that the USF scheme (whatever else it may be) is not a violation of the non-delegation
doctrine.

Still, while constitutional it may be — at least not a violation of the non-delegation
doctrine — challenges to the USF are far from over. Start with the uncertainties.

As framed by Justice Gorsuch in his Dissent,” here are some of those undecided issues
that SCOTUS’ decision does not present.

“...First, while respondents argue that the FCC’s subdelegation to the
Administrative Company [USAC] offends the Constitution, they do not press a
statutory argument that the FCC lacks authority under [47 USC] §254 to pass
some of its responsibilities on to a private corporation.”

“Second, the Administrative Company’s directors overwhelmingly represent
entities with a financial stake in expanding universal service: those who benefit
from universal-service programs (like schools and hospitals) and those who get
paid to supply the benefits (the carriers). ..... Some amici suggest that a
seemingly conflicted arrangement may offend the Fifth Amendment’s Due
Process Clause.”

4 The “non-delegation doctrine” refers to the constitutional principle that Congress may not delegate its legislative
power to another branch or private entity without providing an intelligible principle to guide its exercise. See J. W.
Hampton, Jr. & Co. v. United States, 276 U.S. 394, 409 (1928).

> Consumers’ Research v. FCC, 109 F. 4th, 743, 778 (5" Circ. 2024) (emphasis in original).

6 “It is a good thing for the state of the law that we do not have to decide between the two, in this case or others
raising a delegation challenge.” Consumers’ Research, Slip. Op. at17 (citations omitted).

7 Id. (Gorsuch, J. dissenting) at Note 6.

8 Id. (Citing 109 F. 4th 743, 774-777, and n. 21 (CA5 2024) (en banc)).

% Id. (Citing e.g., Brief for Reason Foundation as Amicus Curiae 18-23). Justice Gorsuch goes on to say that neither
the Fifth Circuit court of appeals nor the respondents took up that argument. (Citing 109 F. 4th, at 768, n. 14).
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“Third, one might ask whether the Administrative Company’s leaders qualify as
officers of the United States and, if so, whether their role complies with the
Appointments Clause, U. S. Const., Art. II, §2, cl. 2.”1°

Add to Justice Gorsuch’s list the “tax vs. fee” issue that SCOTUS did not decide. These
and other potential challenges to the USF could be resurrected on remand or in a separate
proceeding. Here are some possible outcomes.

III. What to Expect on Remand.

SCOTUS will soon issue its mandate to the Fifth Circuit Court, which will likely hold a
briefing schedule on issues the court may wish to hear on remand. To hear them, they must have
been properly raised in the original appeal to the Fifth Circuit (e.g., in the initial briefing or other
proceedings prior to SCOTUS’ review). A party’s failure to raise a legal issue in the original
proceeding typically means that it is waived or forfeited. However, there may be exceptions,
and the parties (or the Court sua sponte) may seek to amend the arguments with further
pleadings. Further, those issues and others not properly preserved could also be raised de
noveau in a separate proceeding (e.g., a separate challenge before a federal district court or as a
defense to an FCC enforcement action). Justice Gorsuch’s dissent can be read as a roadmap for
bringing such challenges.

And there are some issues that are likely reviewable by the Fifth Circuit on remand,
including (importantly) whether 47 USC § 254 as applied was an unconstitutional delegation of
Congressional taxing authority — and not just facially unconstitutional (an argument SCOTUS
rejected). Even if the facially unconstitutional argument failed, the respondents could
conceivably reframe it as a challenge to the statute “as applied”.

In other words, challengers could argue that the FCC’s actual implementation of the
statute, especially its reliance on a private agency to administer a multi-billion-dollar fund,
exceeded Congressional authority, especially considering the “Major Questions” doctrine. Under
recent SCOTUS’ decisions (Loper Bright Enterprises v. Raimondo, 603 U.S. 369 (2024) and
West Virginia v. EPA, 597 U.S. 697 (2022)), an agency may not regulate a matter of vast
economic and political significance without clear congressional authorization. Further, post-
Loper Bright,'! the Fifth Circuit Court could hear these issues without giving the FCC the benefit
of Chevron deference.

10 1d. (Citing Brief for Reason Foundation as Amicus Curiae 13—18 and stating again that neither the lower court not
the or the parties addressed those questions).

1 See Loper Bright Enters. v. Raimondo, 603 U.S. 369 (2024) (striking down so-called “Chevron deference,” the
doctrine that had required Courts to give deference to regulatory agency decisions).
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So, in the words of the great Yogi Berra, “It ain’t over ‘til it’s over”.
V. The Prospects for USF Reform — and our Next Webinar.

But if there is one conclusion from the Consumers’ Research saga on which there is likely
universal consensus, it is the need for USF reform legislation. Legislative reform efforts, in a
rare bi-partisan consensus, are underway in Congress.!? Their prospects, what to expect on
remand, and other fall-out from SCOTUS’ decision will be the subject of “A Tax By Any Other
Name” Part II, our follow-up webinar. We will have the same stellar faculty (listed below)
picking up the discussion from Part I. We hope to see you there.

1. Kurt E. DeSoto
Wiley Rein
kdesoto@wiley.law;

2. Jonathan S. Marashlian
Marashlian & Donahue, PLLC
The CommLaw Group.
Jsm@commlawgroup.com;

3. Michael Romano
Executive Vice President
NTCA, The Rural Broadband Association
mromano(@ntca.org

4. Jeftrey J. Carlisle
Lerman Senter PLLC
jcarlisle@lermansenter.com;
(Former Chief of the FCC’s Wireline Competition Bureau)

5. James K. Wholey
Phillips Lytle LLP
jwholey@phillipslytle.com
(Former Chief of Staff for the late Senator Bob Dole); Co-chair

6. Walt Sapronov
Sapronov & Associates, P.C.
wsapronv(@wstelecomlaw.com
Co-chair.

2 See, e.g. Lowering Broadband Costs for Consumers Act of 2025 (Senate Bill S. 1651)
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